WINNING IMPROVEMENTS FOR PART-TIME STAFF 


GUIDANCE FOR BRANCH OFFICERS   








Why are part-timers a priority?





Part-timers represent around 30% of the national Further Education membership of NATFHE.  Over 60% of staff in Further Education are now part-time, whilst in Adult Education it is probably in the region of 95%.  Your institution is likely to employ similar proportions.  





“Unity is Strength” - NATFHE's ability to represent members and negotiate improvements for all requires a united and strong membership in the branch.  Winning improvements for part-time staff will help us recruit more of them into NATFHE membership and make us all stronger.





Poor pay and conditions for part-timers can undermine pay and conditions for full-time members.





Many part-timers are potential future full-time members.





At present, the bulk of part-time lecturers are still employed on a largely casual basis, hourly paid, and with minimal job security.  Contracts and hourly pay rates are often discriminatory.  Most significantly there is often no transparency (no clear link with full-time lecturers pay scales, and it is not clear what the part-time hourly rates represent).  In addition, many do not have access to all the other conditions of service enjoyed by full-time staff.








New Opportunities for Improvements





NATFHE has recently achieved a new National Agreement with the Further Education  employers organisation (AOC).  This agreement, “Joint Agreement on Guidelines for the Employment of Part-time Employees in Further Education Colleges” is contained in Branch Circular A/24/00 issued on 27th April 2000 (link).  It sets out minimum recommended arrangements for colleges to meet new legal obligations under the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 (link).  These regulations, introduced on 1 July 2000, implement the European Part-time Workers Directive and introduce the right, in principle, for part-time workers not to be treated less favorably than full-time workers of the same employer, who work under the same type of employment contract.





The significance of the National Agreement is that it recommends improved arrangements for all part-time staff beyond the legal requirements of these new regulations.  This is important because the regulations are framed in a way, which in practice restricts the new rights to a minority of part-time workers.  In order to claim equal treatment in law part-timers can only compare themselves with full-time workers, who have the same employer and are employed on the same type of contract.  This means, for example, that a fixed-term, hourly paid, part-time lecturer cannot use a full-time, permanent contract holder as a comparator to claim equal treatment under the legislation. 





NATFHE and other trade unions are seeking legal advice as to whether these regulations actually comply with the terms of the original European Directive.  Some categories of part-timers will continue to have rights under Equality Law.  Where employers refuse to apply the principles of the new National Agreement it may be possible, and appropriate, to pursue legal remedies for such members.  However the priority for NATFHE branches is to do all they can to ensure their employers implement the National Agreement by negotiating a local collective agreement based on its terms.  In Adult Education there is no similar agreement at present, but local managers have been circulated with the Further Education document by the Local Government Employers Organisation.  Branches should use this as a starting point to getting local agreements.








USING THE NEW AGREEMENT





The first step is to raise the new agreement with your employer for discussion, with a view to negotiating its local implementation.  This may be done through placing it as an agenda item within the normal negotiation/consultation arrangements at your workplace, or requesting a special meeting with the Principal and/or appropriate senior management. Make sure that at the same time you inform members in order to gain their support.





Arguments to persuade management to implement the new agreement and engage in negotiations could include reminding them that:





Further Education Colleges have received copies of the Agreement from the AOC. Under clauses 1.4 and 16.1, the Agreement’s terms are recommended to employers, by both sides of the National Negotiating Joint Forum.





A further joint statement has been also agreed and circulated to colleges (see appendix 1). 





In Adult Education the agreement has  been circulated by the national Local Government  Employers Organisation to all managers for comments and to provide a possible starting point for local discussions with the trade unions. 





Clause 1.3 states that the framework provided in the Agreement “will be developed locally with the recognised trade unions”. 





In Further Education this National Agreement is now one of 13, which are intended to assist colleges improve industrial relations in the sector, promote partnership and improve quality.  It also enjoys the support of government. 





Adoption of  the employment practices recommended in the agreement is a means of  maximising the quality of the service delivered.  Maximising quality will be essential under the new Learning and Skills Council arrangements starting next year.  For example, the DfEE consultation document “Raising Standards in Post-16 Learning includes in its principles for the new arrangements, that “all suppliers will be expected to seek continuous improvements in the quality of what they provide… [and]… suppliers who deliver high quality provision will be rewarded”.





It is now generally accepted that an over causualised workforce cannot provide the standards of delivery required.  A quality model of employment will become essential for providers to survive.  We have already seen this in Adult Education where those authorities who employ full-time staff and provide decent part-time contracts have survived and expanded.





A specific opportunity to pursue the terms of the agreement may arise when consulting over the redundancy of fixed-term, hourly paid staff (see appendix 2).  The introduction of an agreement can be demonstrated as a means of avoiding or minimising redundancies of fixed-term, part-time staff and avoiding time consuming consultation for the employer in the future.





If management refuse to enter into any discussions over the new National Agreement you will need to consider how further pressure may be exerted.  For example, publicity, letters/petitions, to governors, councilors, MPs, press and/or using local dispute procedures.





A possible tactic to exert pressure may be to encourage individuals to exercise their rights under the new regulations by requesting written statements from the employer and/or exploring the pursual of equal pay or discrimination claims.





The Agreement also contains a provision for reference to the Joint Secretaries of the National Joint  Negotiating Forum in the event of disputes over the interpretation at local level.  In the event of a refusal by a Further Education  college to negotiate or consult on local implementation, you should contact your Regional Office for further advice and assistance.  








�
General negotiating advice 





On successfully achieving talks with your management, you should have the broad objective of securing local endorsement of the principles of the National Agreement, and of negotiating a collective agreement to implement its provisions in the institution.





What follows is general advice for branch negotiators on the main clauses of the new agreement.  Before starting local negotiations it is essential that you contact your Regional Official  for advice.  Examples of negotiated local agreements will be available through Regional Offices.





The National Agreement’s clauses can be redrafted to read as a local agreement, but will also require additional clauses and/or sections to provide the necessary details of the local arrangements you agree.  Some of the details may be dealt with as appendices, memorandum of agreements or contained within the written Statement of Particulars/Contract of Employment.  Importantly you should try to ensure that any collective agreement reached is “expressly incorporated” into such Contracts of Employment.   








Contractual Arrangements  of Part-time staff. 





Part-timers at your workplace are likely to be employed on a range of different forms of contract, in many cases without appropriate negotiation or consultation with NATFHE.  





A local agreement should specify the type(s) of contract on which part-time staff will be employed at the institution (this may require an additional clause to the National Agreement).  Branches should to try to ensure the Agreement specifies the precise circumstances for which each type of contract is applicable.   For example, Fractional contracts for those part-timers contracted to teach over/up to x hours per year/week, Variable Hours contracts for those teaching at least x hours up to x hours. 





Your aim should be to maximise the numbers of part-time staff employed on fractional contracts.  (Certainly any part-timer teaching at least 50% of a  full-time  teaching load should be on a fractional contract.  As an objective, those teaching at least 100 hours a year should have indefinite contracts with variable hours - see below.)





Use clause 16.2 to support the argument that fully fractional contracts are by far the best and most straightforward means of achieving equality of treatment. 





Point out that the benefits to the college include:





The likelihood of a more committed and motivated workforce, as the increased job security which such contracts enjoy will improve quality of provision.  Take care, however,  in making quality arguments, to ensure this is not seen as an attack on part-time working per se or existing part-timers.  Clause 1.2 of the National Agreement recognises the value and contribution of part-time employees.  The issue is that casual contracts hinder such a contribution and their removal will therefore support part-time workers in providing quality provision.





Fractional staff will have more opportunity (and may be required) to be engaged in the whole range of non teaching duties such as curriculum development, marketing administration etc and become fully integrated within course teams etc.





The arguments you are likely to encounter from management in response will revolve around costs and the need to retain workforce flexibility. 





Use the argument that in the long-term colleges who invest in ensuring quality are more likely to survive and prosper.  As a minimum all institutions should be able to identify areas of work where fractional posts are desirable and possible no, while committing themselves to a process of achieving greater proportions over an agreed period of time. 





Branches should therefore seek the inclusion of clauses in a local agreement (under section 16 of the National Agreement), which specifies an annual review of the part-time staffing structure of the institution (with trade union involvement), “with a view to increasing the proportion of work delivered by staff employed on fractional contracts.”





The glossary of the National Agreement specifies the terms of a fractional contract.  Care should be taken however, that the contractual terms ensure that such posts are fractional in all respects.  This means pro-rata access to all the conditions of service areas which are covered in the National Agreement.








Variable Hours Contracts





In the likelihood that branches will be unable to obtain a fully fractionalised part-time teaching workforce at present, NATFHE advice is that the next preferred option is to negotiate variable hours type contracts for as many as possible of the remaining part-time lecturers.  These contracts can offer management a degree of flexibility and give lecturers increased job security.





Staff on such contracts should be in the same position as permanent full-time or fractional staff, except that there is some flexibility in the hours of work built into the contract. Whilst there would still be some uncertainty as to the amount of hours that they would be required to work, this at least would remove the annual uncertainty that part-timers currently face every summer in not knowing whether they will have a job at all in the Autumn.





Issues to consider when negotiating variable hours contracts





They should only be used to improve the position of our members i.e. limited to those who would otherwise be employed on part-time, hourly, fixed-term contracts. 





Branches should negotiate limits on the use of variable hours contracts to situations where the requirement for flexibility by employers could not be accommodated by more traditional fractional contracts.


 


It is important that such contracts specify a guaranteed minimum number of contracted hours work per year.  This is clearly recommended in clause 13.1 of the National Agreement.  You should attempt to get this as high as possible, but as a minimum, the ratio of guaranteed minimum (core) hours to flexible hours should be 2:1, giving the employer 33% flexibility.  For example contracts could specify 100 hours guaranteed with 50 hours flexible.





Branches should also attempt to get maximum hours agreed for these contracts. Preferably the hours of work that any part-timer should do, should amount to no more than 50% of a full-time contract.  Systems should be established to monitor the use of such contracts to ensure that they are not abused. 





 Any agreement should ensure that part-timers on variable hours contracts are entitled to a review of their guaranteed minimum contracted hours.  Such a review should be at least annually but should be earlier in certain circumstances.  For example, “should hours exceed the guaranteed minimum contractual hours by more than x % (50%) for more than x consecutive weeks, the post-holder shall be entitled to a review of the guaranteed minimum. 





Try to get an agreement that the guaranteed hours will be increased if total average hours actually worked are in excess of the original contracted hours.  As a minimum, try to ensure that “an upward revision of guaranteed hours, following a review should not be unreasonably refused.”  Any proposed reduction in guaranteed (core) hours should be treated as a redundancy situation.








Fixed-term Hourly Paid Part-time contracts 





The aim in negotiating a new local agreement is to minimise the use of what are highly caualised contractual arrangements.  However, if the college insists that there is a need to retain the flexibility it gains from such contracts, these are more preferable than the use of agency staff (in particular ELS), providing such contracts fully meet the terms of the National Agreement. 








Issues to Consider   





Aim to get fixed-term, hourly, paid staff covered by all the clauses of the Agreement, i.e. have pro-rata pay and benefits to the equivalent full-time lecturers.  Branches will need to agree with the employers the precise formula for determining such pro-rata entitlements.  To do this the contractual entitlements of comparable full-time staff must first be clarified.  (Where there is no agreement on the terms and conditions of full-time lecturers discussions around part-timers may provide an opportunity to achieve such an agreement).





Agree clear limits over the use of fixed-term contracts.  Section 14 of the National Agreement gives guidance as to circumstances where they may still be appropriate.  As a minimum, get this section incorporated into your local agreement.  You may also be able to obtain agreement that such contracts are only to be used in specific circumstances (eg for contracted teaching hours “below x hours a year and/or for   


      programes  not exceeding x weeks/term(s)”).








Term Time Only Contracts





Your institution may employ part-time staff on permanent contracts but which specify they are only employed during a specified period corresponding to the normal teaching year or terms.  You should try to avoid the use of such contracts where possible.  This form of contract was one of several recommended by the CEF from 1995 onwards and was essentially a means of avoiding holiday pay.  Changes in regulations make it  increasingly unlikely that part-timers on such contracts qualify for state benefits such as income support or Job Seekers Allowance for the periods they are not required to work. Those on term time contracts may also be disadvantaged if they are claiming Working Tax Credit.





Support staff unions are currently campaigning for such workers to retain rights to such  benefits.  However, if such contracts are used you should ensure clause 3.1 of the National Agreement is fulfilled by having holiday entitlements that are pro-rata to that of  full-time contracts.   








Agency Staff





NATFHE remains opposed to the use of agencies by colleges to avoid their liability as employers for redundancy and unfair dismissal of staff.  Branches should continue to do the maximum they can to resist the introduction of such agency employment.  Where agencies are already used, negotiations over the implementation of the National Agreement can provide a new opportunity to raise objections and mount campaigns. 





Issues to raise could include:





Continuing poor quality and standards through widespread use of agencies.


The new agreement reflects best practice in implementing new employment rights for part-timers.


Negotiated local arrangements under the terms of the National Agreement offer a realistic but higher quality alternative.  








Where agencies are already used, as a minimum, attempt to get limits to their use or a phased withdrawal.  Refer to Clauses 14.1 and 14.2 which should apply to all short-term contracts, including agency staff.








Pay





Important.  It is vital that branches consult with their Regional Officials before agreeing any pay rates.  Local employers may bring forward proposals on pay scales which may have important implications for all staff and will require very careful consideration.








Clauses 2.1 – 2.4 specify the broad principles which must be applied in determining pay for part-timers.  Agreement on the practical implementation of these principles at local level however is likely to prove the most challenging aspect of negotiations.  As a minimum, remember that as clause 2.4 indicates, part-timers should not suffer any detriment as a result of the implementation of the new agreement.





Unfortunately, with the effective breakdown of nationally implemented pay scales for full-time lecturers, each college will have its own particular pay scales, which may or may not include banded scales.  Great care must be taken to ensure that the pay rate applied to any part-time post is equivalent to that of a comparable full-time post with broadly similar duties.  In other words, there should be clear transparency in pay scales.  Every pay rate applied to a part-time post should be clearly linked to a comparable full-time rate of pay.  As clause 2.2 indicates, all part-timers are entitled to the incremental progression applicable to the equivalent full-time employee.  





Lower pay bands for part-timers, with restricted incremental scales, may only be justified where part-timers are required to undertake fewer duties or responsibilities, when compared to full-time staff on higher pay bands. 





Great care should therefore be taken, to ensure that the duties specified in the contract actually correspond in practice to those actually carried out and/or expected of part-timers. 





Qualification bars on salary scales for part-timers are possible, but only if they equally apply to equivalent full-time posts.





Part-timers’ initial placement on pay scales should be subject to the same criteria that may apply to equivalent full-time staff.  If there is no agreement or formal policy on such criteria at your institution you may be able to use this opportunity to convince management to open up discussions. 





Assimilation arrangements on to any new pay scales should ensure that individuals are not financially worse off, and ideally allow room for future reasonable incremental progression. 





Branches should seek to get the majority of part-timers paid on the basis of an agreed annual salary, paid in monthly installments, related to the appropriate pay scale.  Clause 2.3 can be used in support, and further, it can be pointed out that this method is likely to save on administrative costs for the college.





Colleges may insist on continuing to use hourly rates for a proportion of staff, or require a national hourly rate in order to determine individual salaries.





The most common formula used is the following.





Total ft annual salary       weekly working days         


---------------------------    x   --------------------------           = Hourly Rate





Annual Working Days         Weekly working hours 


(365 - weekends, annual 


leave, and bank holidays)








Using the hours and holidays contained in the contract for full-time staff; this formula represents an hourly equivalent to the contractual “normal” working week.  If this formula is used, branches should ensure that if there are any agreed days of “non-attendance” in the full-time contract (eg. self-directed study days etc), these should be included in the calculation.





It is also important to remember that this hourly rate is for contracted working hours and not just for teaching hours.  It is vital that the contracted hours represent at least the same ratio of teaching to non-teaching time as the full-time equivalent.





Where there is an incremental scale, the hourly rate must increase each year for an individual part-timer.





Please note that variations of the above formula have been agreed in some institutions, which have proved more acceptable for the particular local situation.  Your Regional Official will be able to advise further.








Holidays





Clause 3.1 clearly states that all part-timers must have pro-rata holiday entitlement to full-time employees.  Branches will need to be vigilant to make sure that all part-timers receive the holiday they are entitled.  This will vary, of course, according to the hours worked.  However, under  the Working Time Regulations 1998, every employee must receive at least 4 weeks paid holiday, including bank holidays.  Importantly, to comply with this legislation the days which are deemed holiday must be clearly demonstrated in the contract of employment, as well as the payment for such holiday.





The designation of holiday periods for hourly paid employees may pose some difficulties in that individual part-timers may work elsewhere or still be able to claim benefits during summer periods.  Branches should therefore attempt to gain some flexibility for the individual in designating holiday periods.  As a minimum, the same holiday planning arrangements as for full-time staff should apply.








Working Hours and Workload





It is important to ensure that part timers do not, in effect, end up working full-time hours for part-time pay.  It is therefore vital that limits on teaching hours, hours required  on/off  premises and any agreed criteria for allocating workload etc, which applies to full-time lecturers are applied pro-rata to part-timers.  Section 11 of the National Agreement specifies that collective agreements (which may cover these matters) should apply equally to part-time employees.





Modifications to the pattern of working hours are dealt with under section 4 of the National Agreement.  Changes to working hours may be of enormous significance to part-timers, given that they may well work elsewhere.  Branches should therefore seek agreement on a minimum period of notice given to individuals for any changes in working hours or patterns of attendance.  This should also apply to those on variable hour contracts.








Other conditions of Service





Sections 5 - 12 and 15 refer to the other major elements of conditions of service which should apply to all part-time staff (sick leave, staff development, maternity etc).  You will need to ensure that all local agreements and policies at your institution are covered and reference made within part-timers’ individual contracts of employment.  In areas where there are no agreements this may provide an opportunity to negotiate and/or revisit/clarify existing arrangements.





Physical working arrangements and facilities can be of  particular importance to part-timers.  Many do not at present have access to desks or filing, let alone IT facilities.  Attempt to get specific reference to such issues within the terms of your local agreement.








Interpretation, Monitoring and Review





If clause 17.1 is to be used, make sure that you inform Head Office before any request is made for an interpretation from the National Joint Forum.





It is important to have clause 17.2 reworded in a local agreement to make it applicable to your local negotiating procedures and to specify the timetable/arrangements for review and monitoring of the agreement.  This will help ensure that unilateral changes are not made to part-timers’ conditions and provide opportunities to obtain further improvements in the future.


�
Appendix 1	





Statement on the Joint Agreement on the Guidelines for the employment of part-time employees in F.E. Colleges





“The part-time work guidelines have been jointly agreed between the trade unions and employers in the National Joint Forum.  The guidelines constitute a joint agreement for the employment of part-time employees in colleges and are recommended by both sides to their constituent memberships as basis for local agreements.”








Appendix 2





Part-timers Redundancy Rights





NATFHE has a statutory right to be consulted if the employer intends to terminate fixed-term contracts, including all part-time hourly paid contracts.  Every year colleges terminate the contracts of thousands of part-time staff during the summer term.  Often lecturers are not told until the autumn whether or not there will be work for them in the new academic year.  In law, the termination of a fixed-term contract is a dismissal, hence the requirement for the employer to consult the union.  Branch negotiators should ensue that their employer knows that the union intends to enforce its right to be consulted and that failure to do so entitles the union collectively to take the employers to court for a protective award.





The extent of the consultations depends on how many contracts are involved measured over any 90 day period


if more than 100 terminations (not at all unusual in colleges), the employer is obliged to consult the union at least 90 days before the first termination


if more than 20 terminations the employer is obliged to consult the union at least 30 days before the first termination





Employers must consult in a meaningful and formal way and with a view to reducing the number of redundancies being proposed.  This procedure is time-consuming and, if NATFHE can insist on such redundancy consultations, it may help to persuade employers that it is in their interests to have fractional posts rather than hourly paid contracts.  Where employers have been reluctant to negotiate with NATFHE on issues relating to hourly paid lecturers, enforcing the right to consultation when the employer proposes to terminate contracts, could provide the opportunity to negotiate on the new rights to which part-time employees with be entitled from 7 April.





Entitlements of members facing termination of contract





Members should be aware that, since termination of contract is a dismissal, they may be entitled


to claim redundancy pay if they are not re-employed (within 6 months of date of dismissal)


to claim unfair dismissal if they have been unfairly selected, or the employer has failed to consult the individual (within 3 months of the date of dismissal)





