Return to work and health & safety: note on the
legal position in Wales
Employers' duties
The starting point for any consideration of the legal position on return to work proposals,
following the Covid-19 'lockdown', should be the obligations on employers to ensure the
health and safety of their employees. The Minister for education issued guidance for
recommencing face-to-face Further Education and work Based Learning.
The advice, which applies to all UCU member workplaces in Wales during the Rescue
Phase, expects providers to:
 undertake a full risk assessment
 consult with staff, unions and stakeholders
 develop communication plans for staff, learners, parents/carers and employers,
including clear ways for them to ask questions and raise concerns
 for centre-based learning, consider how the learning environments and communal
areas are prepared to meet social distancing requirements
 assess which staff and learners will be able to recommence face-to-face learning at this
stage, including identifying and communicating with those who cannot attend due to
shielding requirements, and those who have concerns or anxieties about attending
 clearly communicate expected behaviours to learners including social distancing
requirements; hygiene requirements; what to do if they feel unwell; what to do if they
have concerns or anxiety; and what would happen if they do not comply with
requirements
 for employed learners including apprentices, confirm with employers that appropriate
hygiene and social distancing arrangements are in place
 consider how social distancing and hygiene requirements should be reflected in
disciplinary policies and that learners are made aware of any consequences of noncompliance with social distancing requirements
 consider travel to and from learning centres
 determine cleaning requirements prior to and after re-opening
 consider timetabling, including staggered opening hours and break times
 continue online learning for those unable to physically attend at this stage, and blended
learning for those who are attending their college or training centre for part of the time;
and
 secure alternative arrangements for assessment and progression for those unable to
physically attend.

In addition to these expectations on providers the employers and the joint trade unions
have agreed a set of specific protocols dealing with employers' health and safety
obligations: https://www.ucu.org.uk/media/10934/Agreed-FE-Wales-workplacereturn-protocols/pdf/covid-19_walesfe_protocols.pdf

Rights of employees
The most effective way to protect the rights of individual union members to work in a
healthy and safe environment is through the collective strength of union representation
and through direct engagement with employers. Members do have individual rights in law
but relying on them is not recommended as a strategy for securing the health and safety
of all members.
The individual right most commonly cited is Section 44 (and the associated Section 100) of
the Employment Rights Act 1996 (in NI, Section 68 of the Employment Rights Order

1996) – the so-called 'serious and imminent danger' provision.
This is a difficult area of law, particularly in the highly problematic way in which it relates
to the law governing industrial action. The following note is extracted by permission of its
author, Stuart Brittenden of Old Square Chambers, and the UK Labour Law Blog, where it
was first published under the title 'Coronavirus: Rights to Leave the Workplace and Strikes'
(https://uklabourlawblog.com/2020/03/27/the-coronavirus-rights-to-leavethe-workplace-and-strikes-by-stuart-brittenden/).
As the article points out, although S44 is an individual right, it goes together with, and
should always be approached by unions in the light of, the corresponding legal duty of
employers under the Management of Health and Safety at Work Regulations 1999 to put in
place procedures to be followed in the event of serious and imminent danger in the
workplace. While S44 is often quoted, this duty on employers is often overlooked.

Serious and imminent danger
The individual rights to protection from detriment and dismissal in s44 ERA are not
confined to trade union representatives but cover six situations. Of particular topical
relevance are (d) and (e) which protect employees from detriment or dismissal on the
grounds that:
(d)

in circumstances of danger which the employee reasonably believed to be

serious and imminent and which they could not reasonably have been expected to
avert, they left (or proposed to leave) or (while the danger persisted) refused to
return to their place of work or any dangerous part of their place of work, or
(e)

in circumstances of danger which the employee reasonably believed to be

serious and imminent, they took (or proposed to take) appropriate steps to protect
themselves or other persons from the danger.
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Category (d) is deliberately framed in wide terms. Where an employee reasonably believes
that there are circumstances of danger which are 'serious and imminent' they can tell the
employer that they plan to leave the workplace, actually leave (this presupposes that they
do not have permission to do so), or even refuse to attend for work. Without doubt,
exposure to Coronavirus is serious – both for the individual and those they come into
contact with. In a pandemic, it is difficult to regard it as something which is not imminent.
Category (e) is an important right, which may permit individual workers or union
representatives to refuse to work until the workplace is made safe. This provision is less
precise, and 'appropriate steps' is not defined. However, where part of a factory is
suspected of being dangerous, an appropriate step would be to refrain from entering that
particular area, whilst still being physically present at the workplace.

Union advice
It is unlawful for trade unions to seek to induce their members to breach their contracts
(including by refusing to attend for work or downing tools and leaving the workplace)
unless the unions have the protections accrued by having gone through the necessary
legal steps to take lawful industrial action. Disputes over health and safety matters can
form the basis for lawful industrial action, although, of course, the timescale involved in
balloting and other procedural requirements in preparation for industrial action is likely to
be too long to respond to any urgent health and safety issue.
This legal framework of individual versus collective rights prevents unions from proactively
advising or encouraging their members to exercise their S44 right to remove themselves
from 'serious and imminent danger' at their workplace. The question is whether the union's
communications with its members cross the line from advice to unlawful industrial action.
Stuart Brittenden examines this difficult area of law comprehensively in his blog article,
dealing with the nuances and potential attitudes of the courts to this question. He
concludes that unions would be advised to take care to distinguish between merely
providing members with information about their rights under S44, which he argues must
be permissible, and being seen to ask or encourage members to act on their right to
remove themselves from danger where they have a 'reasonable belief'. He advises:
While there is a tension between the system of individualised rights under ss. 44 and 100
and the provisions in Part V of TULRCA [Industrial Action], the better view is that a Court
should not decide that the provision of advice by a trade union as to its members' legal rights
in these circumstances should amount to an inducement. From the union's perspective, of
course, it would be sensible to make it absolutely clear in any communication that the union
is not asking or encouraging the member to do or to refrain from doing anything at all. It is
merely providing information as to their individual rights under ss. 44 and 100. That is
something that any trade union must be permitted to do, in order to protect its members'
health and safety.
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To this extent, the use of S44 is limited and from the trade union perspective does carry
some serious potential exposure to legal retaliation from employers.
This reinforces the importance of not giving members the impression that S44 is a viable
or practical solution to the challenge of ensuring health and safety for all members as and
when the return to work process begins. That challenge is a collective one for unions
through the deployment of their consultative and negotiating rights under existing
agreements and legislation, aimed at forcing all employers to abide by their legal
responsibilities to guarantee the health and safety of all their employees, as well as
fulfilling their broader duties of care and equality.
While providing members with information about rights, members should always be
encouraged to raise any health and safety concerns with the union so that they can be
taken up with the employer on their behalf. Members should be aware that despite the
protections under S44, an effective response to any detriment suffered as a result of
exercising S44 rights would be dependent on the employment tribunals. Even if successful
in an unfair dismissal claim, there would be no guarantee of reinstatement; indeed, that
outcome would be unlikely. For this reason, union representatives should not advise or
encourage members to depend on S44 or give the impression that union support for
members who decide to utilise S44 would be automatic – it would depend on the
circumstances in each case.
If members are placed in a position in which they are being pressurised by their employer
to respond to an instruction to return to work, a suitable holding reply while seeking union
advice would be:
'I am very concerned about the suggestion that I return to on-site work activities without
knowing all suitable and sufficient risk management controls are in place making it safe to
return. My union, UCU, will be advising me of the outcome of collective consultations over
any proposed risk management strategy the [college/university etc] may have. I therefore
request that this consultation takes place with UCU prior to any consultation with me
individually.'
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