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Can you be disciplined or sacked for being ill?

The short answer is you can. To be absolutely clear, one of the ‘fair’ reasons for dismissal is ‘capability or qualification’. Employers can, and have, dismissed members of staff who have been on long-term sickness absence, claiming that the person is no longer capable of doing his or her job. It is also the case that, even if the reason for the sickness absence is work-related, dismissal for reasons of incapability remains, in the legal sense, ‘fair’. So an employer that creates a stressful working environment that causes staff to develop stress-related illness can fairly dismiss that member of staff for reasons of capability. Whether-or-not this meets any criteria of natural justice or even basic humanity is a matter for debate.

Your employer should have a policy and procedure for managing sickness absence, and this should cover return-to-work procedures which UCU should have been involved in negotiating. Check with your UCU rep and make sure you see a copy of the policy. As with any other procedure, there should be a number of stages of investigation to establish the facts, and any bias should be in favour of protecting the member concerned. The problem with these procedures is that they often carry the threat of disciplinary action.

One of the keys to protecting yourself is to make sure that there is proper inclusion of trade union representation at all stages – beware employers who use an informal discussion as a first stage, often at the discretion of local/junior managers, so the union is kept out. At informal meetings like this it is possible for you to say things that may damage your position or be open to misinterpretation by managers. Other problems may result if there is personal antipathy or professional jealousies on the part of the line manager, especially if the manager sees absence monitoring procedures as an opportunity to manipulate the situation. Do not agree to any meetings without your union rep being present.
There is a lot of official guidance around which generally encourages 'reasonableness'. For most employers the starting point is the ACAS (Advisory, Conciliation and Arbitration Service) guidance. Excerpts from the guidance on key questions is given below, and will give you an idea how you could expect a reasonable employer to respond to the situation.
If you are dealing with an employee who is on long-term sick absence you will want to consider the following:

· in the opinion of the worker's general practitioner/medical consultant, or of the organisation's doctor, when will a return to work be possible?

· would a phased return - working part-time or flexible hours - help the employee to get back to work? 

· will there be a full recovery or will a return to the same work be inadvisable?

· could the employee return if some assistance were provided? Could some re-organisation or re-design of the job speed up a return to work?

· is alternative, lighter or less stressful work available, with re-training if necessary

· is there a requirement under the Disability Discrimination Act 1995 to make a reasonable adjustment? 

To manage long-term absence:

· keep in regular contact 

· use occupational health and seek medical advice

· be clear about arrangements for sick pay

· conduct return to work interviews

· develop a 'getting back to work' programme

· dismiss fairly (after a proper investigation).

Can I dismiss an employee while on long-term sickness?
Only as a last resort once all other options have been considered. Before making a decision, think about all the factors mentioned earlier - such as reasonable adjustment, flexible working, job design, a phased return to work, etc. You may have to satisfy an employment tribunal as to the fairness of your decision.

After long absences, particularly those caused by work-related accidents, there is often a fear of returning to work. An understanding approach, coupled perhaps with part-time working at first, can help build up confidence and a return to normal performance. If the job can no longer be kept open, the employee should be told. You may find it helpful to seek advice from the Disability Service Teams whose addresses can be obtained from Jobcentre Plus offices.

You must, as a minimum, follow the statutory dismissal and disciplinary procedures if you wish to dismiss an employee.

You can read more of the ACAS guidance, at www.acas.org.uk/index.aspx?articleid=1183.

Don’t forget to discuss with your safety rep changes in the system of work or working environment if that was the cause of the original illness or injury - there is no point in returning to the same conditions that caused the illness in the first place.

There is an excellent advice booklet from the Health and Safety Executive, 'Off work sick and worried about your job?' that has more information on what to do, which you can download from the UCU members' health and safety page at www.ucu.org.uk/safemembers.
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